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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 23,800 
(Criminal 744-69) 


United States of America, 
Appeliee, 


Ve 


Larry P. Hallman, 
Appellant. 


Appeal from the United States District 
Court for the District of Columbia 


Brief for Appellant 


This is an appeal from a conviction for the offense of 
Robbery, Violation 22 D.C.C. 2901, of LARRY P. HALLMAN, in 
the United States District Court for the District of Columbia 
Circuit, Criminal Case 744-69. 


Statement of Issues Presented 
For Review 


1. Where the principal defense to a charge of robbery 


was defendant's claim of alibi and that he was mistakenly 


identified by the complaining witness, did the Court err in 


refusing to allow the jury to consider certain evidence 


A= 
relating to the erroneous identification of defendant as a 
participant in another robbery while he was present in the 
court? 
2. Did the Court err in not excluding from the jury 


and from the record certain photographs from the police files? 


(This case has not previously been before this Court.) 


Reference to Rulings 
The District Court's denial of defendant's request to 


introduce evidence regarding the mistaken identification of 
the defendant in another case while he was in custody in the 
case at bar appears at Tr. S-2 and S-3. 

Motion to suppress line-up identification. was denied 
September 3, 1969. 

Photographs showing line-up and seven other persons 
resembling defendant, which photographs bere yellow tag 
markings, were received in evidence. Exhibits 2(a) to 2(g) 
(Tr. 24). 

Statement Of The Case 

On Februart 14, 1969, St. Valentine's Day, at 10:00 p.m., 
after the complaining witness had parked her car and started 
walking to a nearby building, she was grabbed Eeoond the neck 
from behind and pulled backward, an Bcconpicatenaschen her 


pocketbook containing $60.00, both turned and ran away. 
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The complaining witness testified that while she was lying 
on the sround she had a ten-second look at the assailant (T#7). 
The complaining witness reported the robbery to the 
police. More than a month later, she was driving by the same 
parking lot where the robbery occurred and testified that she 
recognized the assailant (Tr. 10). This she reported to the 
police at which time she was shown police photographs of the 
defendant (Tr. 22). She attended a line-up on April 10 where 
she again claimed to have recognized defendant (Tr. 11). 
The complaining witness admitted that the identification of 
the young man in the parking lot and the young man in the 
line-up was directly conveyed through these photographs 
(Ir. 23). One of the photographs, Government Exhibit 2B, 
contained numbers on the yellow tag and was a photograph 
of defendant; the other photographs, similarly tagged, were 
of seven other individuals who resembled defendant (Tr. 27). 
As a principal defense, defendant claimed erroneous 
identification by complaining witness and offered an alibi 
which asserted that on the evening of February 14 when the 
robbery occurred, he and a friend were attending Clancey's 


Club (Tr. 43, 49, 56-57). They were there from 8:00 p.m. 


until about 11:30 p.m. (Tr. 49), whereas the alleged robbery 


took place at 10:00 p.m. 
On the second day of the trial, December 8, 1969, both 


the defendant and his witness were arrested prior to their 
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appearance in court for a robbery which is 3) place tke 
preceding morning while in fact they were in court (Tr.S-2,3). 
Counsel for defense sought to bring these facts before 
the jury. The following colloquy appears in the Record 
(Tr. S-2 and S-3): 

"We recessed on Thursday afternoon. The defendant 
and the witness, Curtis Wilson, after they had gone 
home, came back out in front of the house near a park 
and were arrested, allegedly having committed a 
burglary -- 

"The Court: --both of them were arrested? 

"wir. Respess: Both were arrested at Skyline Inn some- 
time that morning--Thursday morning. That was the 
day they were in court. I have talked to the U. S. 
Attorney and he talked to the detective here this 
morning. We have been unable to ascertain the time 

he was supposed to have been involved in this robbery 
but it appears to me there might be--I'n not sure-- 
might be a mistaken identification in this case. If 


there is I think we should explore it outside of the 


hearing of the jury if there is or not, I think the jury 


should know about it. 

"The Court: What does it have to do with the particu- 
lar case? 

‘Mr. Respess: Well, one of the defenses is mistaken 


identification. 


eS aes 

tThe Court: I don't agree with you. Might Le 
mistakenly identified in the case which he was 
identified last Thursday and he may have been properly 
identified in this case. 

tir. Respess; That may well be true and think it is 
for the jury to decide. 


"Phe Court: That is a collateral matter and I am not 


injecting it in this case." (Tr. S-2, S-3) 


In the case at bar, following the defense expressed 
abeve, defendant specifically raised the issue of erroneous 
and mistaken identification and this defense was consistent 
with and strengthened by defendant's alibi. Testimony 
concerning the mistaken identity of defendant would have 
raised a reasonable inference as to his innecence and should 
have been considered by the jury. The failure of the trial 
judge to permit this was error no. l. 

On the basis of the foregoing cases, the lower court 
erred in not permitting the jury to consider the facts as 


to mistaken identification of defendant. 


mE: 
Argument 

I. The District Court Erred in Refusing to Allow 
the Jury to Consider, on the Issue of Mistaken 
Identification, Facts Which Would Have Clearly 
Established that Defendant had been Erroneously 
Identified as a Wrong-Doer in Another ‘Robbery 
Which Occurred While He Was Attending the Trial 
of the Case at Bar. 
(With. respect to Point I, Appellant desires the 
Court to read the following portions of the reporter's 
transcript: Tr. S-2 to S-3). 

It is an established prinfiple in criminal cases de- 
cided by this Court that it is the function of the jury, not 
the trial judge, to consider factual matters bearing on the 
issue of proper identification of the wrongdoer. Thompson 
v. United States, D.C. Cir. 1951, 188 F2d 652, 653, Clemons 
v. United States, D.C. Cir. 1963, 314 F2d 278. Also well 
established in this as well as other jurisdictions is the 
principle that commission of an offense by another is a 
recognized defense, and competent evidence having probative 
value on this issue should be received. Wharton on Criminal 
Evidence (12th Ed.), Section 189, page 378, and 1 Wigmore 
on Evidence (3rd Ed.) Section 142, page 516. 

The fact that in the case at bar defendant also intro- 


duced an alibi of strong probative value creates an even 


more rational basis for the receipt of evidence on the issue 


of mistaken identity. Cf. Comma Mia P EYE 2 Nass eae 


A case very similar to the one at bar, involving mis- 


taken identity, is Commonwealth v. Murphy, supra, where the 
Supreme Court of Massachusetts upheld defendant's exceptions 
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to the ruling of the trial judge. The Court held that, 
where the identity of the defendant was an important issue 
in a prosecution for larceny, it was error to exclude 


evidence showing that another person similar in appearance 


to defendant was committing like crimes, and that defendant, 


while in custody for certain fraudulant check-writing, 
was erroneously identified as the person who had issued 
certain other fraudulent checks. The trial judge had ex- 
cluded evidence regarding the erroneous identification of 
defendant. 

The circumstances in the Murphy case are so comparable 
to those at bar that the reasoning of the court is quoted 
at length (p. 487. 185 N.E.). 


"In connection with the check dated September 30, offer 
was made to show that on the day it was indorsed and 
delivered to tiargaret Noonan in East Boston, the 

defendant was in custody; that Mrs. Noonan made complaint, 
identified the defendant as the man who delivered it, 

so testified at a trial which resulted in the defend-»* 
ant's acquittal, and will testify that she has since 

seen a man she believes to be the giver of the check in 
East Boston, and is satisfied she was in error and 

that the defendant is not that man. Further the record 
of the court in East Boston and acquittal of the defend- 
ant in the Noonan case, and the record of the municipal 
court of the West Roxbury district and acquittal of 

this defendant therein upon a complaint based upon 

the check dated April 21, were offered in evidence. 
Subject.to exception, the trial judge excluded the checks, 
the testimony, and the records offered. The question 
before us is the propriety of his ruling. 


(1) No one, we think, will deny that if the evidence 
offered is the truth it well might shake confidence in 
the identifications upon which alone this conviction 
rests. It would demonstrate that on October 1, when 
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the defendant was in custody and unable to be in Fast 
Boston, another man, the one who typed, wrote and in- 
dorsed the checks for which the defendant has been 

held resjoncible, was at large, telling the very story 
attributed to the defendant, passing and indorsing in 
the hand used on the check here in issue a check drawn 
for the same amount as the checks defendant is accused 
of passing, defrauding trusting women in the same way-- 
a man who resembles the defendant, but is not and cannot 
be he. It shows that one woman was certainly mistaken, 
and is willing to say so....hiistake in identification 

by one person does not prove another one wrong. These 
are considerations for a jury. But, owing to the ruling, 
no jury nas passed upon area Unless some positive 

rule of law prevents, it would seem that the defendant 
is entitled to have a jury consider the evidence, pass 
upon its credibility and weigh it with the evidence 

of identification upon the issue of his guilt." 
(Emphasis added). 


In Holt v. United States, 5th Cir. 1965, 342 F2d 163, 
the Court held that it was reversible error for the lower 
court to reject proffered evidence which tended to show, or 
at least to infer, that defendant, charged with having 
transported a stolen automobile had been a victim of mis- 
taken identity in two similar cases. These facts, the Court 


held, were relevant to defendant's contention that he was a 


victim of mistaken identity in the present prosecution. 


In the case at bar the defendant was entitled to for- 
tify his defense of alibi and his presumption of innocence. 
Not to be dismissed as insignificant are the DHOLORCaDnS of 
seven persons who bore a close resemblance to defendant 
(Exhibits 2(a) to 2(g)). It is also important to note 
that the defendant was twenty years of age (Tr. 61 ), 


whereas the complaining witness testified the assailant was 
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thirteen or fourteen years of age (Tr.6,26); and affidavit 


No. 1680-69 by Thomas F. .ioore. Facts relating to his mis- 
taken identity and erroneous arrest for a crime he could 
not possibly have committed are substantive facts which are 
inconsistent with his guilt here. 

In the case at bar, following the defense expressed 
above, defendant specifically raised the issue of erroneous 
and mistaken identification and this defense was consistent 
with and strengthened by defendant's alibi. Testimony con- 
cerning the mistaken identity of defendant would have raised 
a reasonable inference as to his innocence and should have 
been considered by the jury. The failure of the trial judge 
to permit this was error no. l. 

On the basis of the foregoing cases, the lower court 
erred in not permitting the jury to consider the facts as 
to the issue of mistaken identification of defendant. 

Ii. The District Court Erred in Not Excluding 
From The Jury and From The Record Certain Photo- 


graphs From Police Files. 


(With respect to Point II, Appellant desires the 
Court to read the order of Judge Sirica dated 
September 3, 1969, denying Motion to suppress line- 
up identification and to examine Exhibits 1 and 2a- 
2g (inclusive), marked for identification and re- 
ceived in evidence September 4, 1969; also to read 
affidavit No. 1680-69 in support of Arrest Warrant 
by Thomas F. Moore.) 


The second error committed by the trial court relates 


to the use of photographs by the Government. Photographs 
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or police photos of defendant were shown to the comp? aine 
ing witness by the detective on March 28, 1969, shortly 
after the had notified the police that she had recognized 
the defendant in a parking lot the afternoon of march 26. 
(Tr. 18-19 and 24.) One of these photographs. was Government 
Exhibit 2B, a photogranh of defendant Hallman, which showed 
numbers on a yellow tag (Tr. 27). The other DHOCOsTeDtS 
(Exhibits 24, 2C, 2D, 22, 2F, and 2G were photographs of 
seven other persons "having same description" as defendant 


(Affidavit No, 1680 - Arrest Warrant signed by Thomas F. 


Moore). The yellow tag is associated with "mug" or police 


photos. Following this showing of photographs to the 
complaining witness, a line-up was conducted (Tr.28) and 
she identified the defendant as the person she saw on March 
14 and March 28. A photograph showing defendant in the 
lineeup was also erroneously received in evidence. (Tr. 20). 
Examination of the instructions and jury charge 
(Tr. S-4, S-18) shows that the jury was not instructed with 
respect to the possibility that the use of police photo- 
graphs with the yellow tas might (1) prejudice their minds 
in their deliberations; and (2) mislead them in resolving 
the question of proper identification of defendant as the 
wrongdoer. The jury should have been instructed that the 
photograph was to be used to identify defendant as the 


wrongdoer, not as the person whom the victim saw two weeks 


later. 

As to the first point, the police photographs could 
have unfavorably influenced the jury's deliberation. One 
could easily infer from the photographs that since these 
were police records, defendant had been involved in other 
criminal cases. This was prejudicial and the lower court 
erred in permitting such photographic evidence to be used 
in the trial before the jury and, having admitted such evi- 
denee, in its failure to make proper instructions for the 
jury to ignore and disregard the markings on the photographs. 

There are numerous cases involving the proper and law- 


ful use of photographs. Wilson v. United States, 162 U.S. 


613; Cooper'v. State, 182 Ga. 42, 184 S.E. 716; Marion v. 


State, 20 Neb. 233, 29 N.W. 911. However, those photo- 
graphs which contain police identification marks have con- 
sistently formed the basis of rejection as prejudicial matter. 
If police photographs are used, the jury must be instructed 
to disregard the markings which suggest prejudice. See 
Conn. v. Steele, 75 Dauph. 241 (Pa. O & T) Cf. Huerton v. 
State, Tex. Cr. App., 390 S.W. 2d 770, where all police 
identification marks were removed from the photographs, the 
Court held that there was no error in admitting such 
evidence. 

The photograph of the line-up attended by the complain- 


ing witness was objectionable for the same reasons. Such 
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photographs are well known to be police records and do not 
need markings to show their offensive nature in a trial of 

a defendant presumed to be innocent. Line-up photographs 
carry with them unfavorable inferences. The line-up photo- 
graph should have been excluded from the jury and the record. 

In the trial below no instructions were given the jury 
on possible prejudice of the photographs with the yellow 
tags and the line-up. 

As to the second point, the photographic identification 
of defendant as the one she had seen on the parking lot some- 
time after the robbery, was susceptible of inferences which 
prejudiced defendant. The jury should have been instructed 
to consider the seven photographs (1) only in relation to 
the event which took place on March 14, not to the identi- 
fication of defendant on Harch 26 on the parking lot where 
he had a lawful right to be; and (2) only in relation to the 
issue of mistaken identification since there were seven 
other persons who resembled defendant. 


CONCLUSION 


THEREFORE, it is submitted that the lower court committed 


two main errors: 

1. The failure to receive evidence and permit the jury 
to consider, under proper instructions, certain evidence on 
the crucial issue of mistaken identification with respect 


to the robbery occurring while defendant was in custody; and 


ee 


2. The admission to the record of the police line- 


up photographs and failure to instruct the jury as to the 


evidentiary value of certain police photographs, with and 
Without the yellow tags. 

Bach of these two errors was: prejudicial to defendant. 
Therefore, his conviction should be reversed and a new trial 
should be ordered, with directions to the trial court to 
cure the deficiency in the evidence and in the instructions 


to the jury. 


Respectfully submitted, 


Henry J. Karison 
Attorney for Defendant 
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PETITION FOR REHEARING 


Appellant respectfully requests that this Court grant 
this petition for rehearing of its decision dated January 11, 
1971, in which it affirms the judgment below. Before the 
trial court, appellant was convicted of the crime of robbery 
and sentenced to ten years under the Federal Youth Correction 
Act. Appellant raised two questions in his appeal from the 


judgment: -one relates to the refusal of the Court to allow the 
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jury to consider certain evidence pertaining to the erroneous 
identification of the appellant; the second relates to the 
prejudicial admission in the record of certain photographs taken 
from police files. 

Without abandoning the second point relating to the pre- 
judicial use of the police photographs, appellant respectfully 
suggests that this Court reconsider its decision as to its ruling 
on the first question. The point that appellant urges for re- 
consideration is stated in the brief as follows: 

Where the principal defense to a charge of 

robbery was defendant's claim of alibi and 

that he was mistakenly identified by te 

complaining witness, did the Court err in 

refusing to allow the jury to consider cer- 

tain evidence rélating t the erroneous 

identification of defendant as a partici- 

pant in another robbery while he was present 

in the court? 
The three-judge court dismisses this point and finds that there 
was no abuse of discretion by the trial judge in excluding the 
evidence that appelimt had been mistakenly arrested in another 
robbery case on one of the days in which he was tried in the 
case at bar. 

The court states (page 3): 

Appellant's trial counsel did not bring out 
any relationship between the two charges 


* * * did not e.g. proffer that there was 
any similarity between the two offenses in 


terms of modus operandi. (emphasis applied) 


Exam Examination of the record will show that trial counsel 


was cut off from making such a proffer. The only remazks that 
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were made concerning this point are set forth in the Transcript, 


Tr. S-2 and S-3, which appear at pages four and five of appellant's 
brief. At thevery end of the colloquy between appellant's 

counsel and the trial judge, the following pertinent language 
appears: 


tir. Respess: That may well be true and think it is 
for the jury to decide. 


The Court: That is a collateral matter and I am not 
injecting it inthis case. (Tr. S-2, S-3) 


Moreover, counsel for appllant was not in a position to 
make an offer of proof. He had earlier stated: . 

"We have been unable to ascertain the time he 
was supposed to haw been involved in this 
robbey but it appears to me there night be -- 
I'm not sure -- might be a mistaken identifi- 
cation in this case." 

It is evident from the foregoing that trial counsel 
appeared to be laying a fundation for making an offer of proof 
and needed an opportunity to develop facts relating to the 
other robbery. Perhaps, his failure to be more aggressive on 
this point was technical error, but the trial judge certainly 
was not exercising his discretion in a fair manner by cutting 
off defendant's counsel with the remark: "That is a collateral 
matter amlI am not injecting it in this case." ‘Appellant 
respectfully urges that this court in the interest of justice 
may exercise its discretion and waive a technical point such 


as failure of trial counsel to make a proffer which would 


have been impossible under the circumstances presented. 
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Responsibility for fair and impartial administration of 
justice initially rests upon the trial judge. But in this 
case, one cannot say that this end was reached by the categorical 
statement, "* * * I am not injecting it in this case." In 
these times of conflicting and competing ideologies with strikes, 
riots, and threats of violence, democracy’s best strength stems 
from how the courts will in fact "administer" justice, not only 
dispense it under strict and technical rules. 

If we have exaggerated the attitude of the trial judge, 
then defendant's counsel overlooked or was discouraged in 
making a proffer. It is well established that Appellate Courts 
may take notice of errors asserted by counsel for the first 
time on appeal, and also notice errors sua sponte when in their 
discretion notice of the error is necessary to prevent an in- 


justice. United States v. Atkinson, 297US 157, 160 and Lash 


ve. U. S., CA Mass., 1955, 221 F 2d 237, cert. den. 350 U.S. 826. 


Thus, a reviewing court may notice errors affecting substantial 
rights, casting doubt on the fairness of the trial, although nov 
brought to the attention of the trial court. United States v. 
Vasen, CA Ill., 1955, 222 F2d 3, cert. den. 350 U.S. 834. 
Appellant, therefore, respectfully requests that this Court 
reconsider its decision of January 11, 1971, and order a new 
trial with directions to the trial court to consider all relevant 
factual matters bearing on the issue of the proper identificatio~ 


of the appellant. 
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Respectfully submitted, 


aa 


Henry J. Karison 
Attorney for Appellant 
(Appointed by this Court) 
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